§240.31-1

any of the following persons if the per-
son receiving such nonpublic informa-
tion provides such assurances of con-
fidentiality as the Commission deems
appropriate:

(1) A federal, state, local or foreign
government or any political subdivi-
sion, authority, agency or instrumen-
tality of such government;

(2) A self-regulatory organization as
defined in Section 3(a)(26) of the Act, or
any similar organization empowered
with self-regulatory responsibilities
under the federal securities laws (as de-
fined in Section 3(a)(47) of the Act), the
Commodity Exchange Act (7 U.S.C. 1,
et seq.), or any substantially equivalent
foreign statute or regulation;

(3) A foreign financial regulatory au-
thority as defined in Section 3(a)(51) of
the Act;

(4) The Securities Investor Protec-
tion Corporation or any trustee or
counsel for a trustee appointed pursu-
ant to Section 5(b) of the Securities In-
vestor Protection Act of 1970;

(5) A trustee in bankruptcy;

(6) A trustee, receiver, master, spe-
cial counsel or other person that is ap-
pointed by a court of competent juris-
diction or as a result of an agreement
between the parties in connection with
litigation or an administrative pro-
ceeding involving allegations of viola-
tions of the securities laws (as defined
in Section 3(a)(47) of the Act) or the
Commission’s Rules of Practice, 17
CFR Part 201, or otherwise, where such
trustee, receiver, master, special coun-
sel or other person is specifically des-
ignated to perform particular functions
with respect to, or as a result of, the
litigation or proceeding or in connec-
tion with the administration and en-
forcement by the Commission of the
federal securities laws or the Commis-
sion’s Rules of Practice;

(7) A bar association, state account-
ancy board or other federal, state, local
or foreign licensing or oversight au-
thority, or a professional association
or self-regulatory authority to the ex-
tent that it performs similar functions;
or

(8) A duly authorized agent, em-
ployee or representative of any of the
above persons.

(c) Nothing contained in this section
shall affect:
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(1) The Commission’s authority or
discretion to provide or refuse to pro-
vide access to, or copies of, nonpublic
information in its possession in accord-
ance with such other authority or dis-
cretion as the Commaission possesses by
statute, rule or regulation; or

(2) The Commission’s responsibilities
under the Privacy Act of 1974 (b U.S.C.
562a), or the Right to Financial Pri-
vacy Act of 1978 (12 U.S.C. 3401-22) as
limited by section 21(h) of the Act.

[58 FR 52419, Oct. 8, 1993]

§240.31-1 Securities transactions ex-
empt from transaction fees.

PRELIMINARY NOTE

The section 31 fee for options trans-
actions occurring on a national securi-
ties exchange, or transactions in op-
tions subject to prompt last sale re-
porting occurring otherwise than on an
exchange (with the exception of sales
of options on securities indexes) is to
be paid by the exchange or the national
securities association itself, respec-
tively, or by the Options Clearing Cor-
poration on behalf of the exchange or
association, and such fee is to be com-
puted on the basis of the option pre-
mium (market price) for the sale of the
option. In the event of the exercise of
an option, whether such option is trad-
ed on an exchange or otherwise, a sec-
tion 31 fee is to be paid by the exchange
or the national securities association
itself, or the Options Clearing Corpora-
tion on behalf of the exchange or asso-
ciation, and such fee is to be computed
on the basis of the exercise price of the
option. The following shall be exempt
from section 31 of the Act:

(a) Transactions in securities offered
pursuant to an effective registration
statement under the Securities Act of
1933 (except transactions in put or call
options issued by the Options Clearing
Corporation) or offered in accordance
with an exemption from registration
afforded by section 3(a) or 3(b) thereof
(156 U.S.C. T7c(a) or Tic(b)), or a rule
thereunder;

(b) Transactions by an issuer not in-
volving any public offering within the
meaning of section 4(2) of the Securi-
ties Act of 1933 (15 U.S.C. 77d(2));
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(c) The purchase or sale of securities
pursuant to and in consummation of a
tender or exchange offer;

(d) The purchase or sale of securities
upon the exercise of a warrant or right
(except a put or call), or upon the con-
version of a convertible security;

(e) Transactions which are executed
outside the United States and are not
reported, or required to be reported, to
a transaction reporting association as
defined in §240.11Aa3-1 (Rule 11Aa3-1
under the Act) and any approved plan
filed thereunder;

(f) Sales of options on narrow-based
security indexes; and

(g) Round turn transactions in fu-
tures on narrow-based security indexes.

[67 FR 3058, Jan. 23, 2002, as amended at 67
FR 5202, Feb. 5, 2002]

§240.11Acl1-1 xxx

§240.36al-1 Exemption from Section 7
for OTC derivatives dealers.

PRELIMINARY NOTE: OTC derivatives deal-
ers are a special class of broker-dealers that
are exempt from certain broker-dealer re-
quirements, including membership in a self-
regulatory organization (§240.15b9-2), regular
broker-dealer margin rules (§240.36al-1), and
application of the Securities Investor Pro-
tection Act of 1970 (§240.36a1-2). OTC deriva-
tive dealers are subject to special require-
ments, including limitations on the scope of
their securities activities (§240.15a-1), speci-
fied internal risk management control sys-
tems (§240.15¢3-4), recordkeeping obligations
(§240.17a-3(a)(10)), and reporting responsibil-
ities (§240.17a-12). They are also subject to
alternative net capital treatment (§240.15c3—
1(a)(5)).

(a) Except as otherwise provided in
paragraph (b) of this section, trans-
actions involving the extension of cred-
it by an OTC derivatives dealer shall be
exempt from the provisions of section

§240.36a1-2

T(c) of the Act (15 U.S.C. 78g(c)), pro-
vided that the OTC derivatives dealer
complies with Section 7(d) of the Act
(15 U.S.C. 78g(d)).

(b) The exemption provided under
paragraph (a) of this section shall not
apply to extensions of credit made di-
rectly by a registered broker or dealer
(other than an OTC derivatives dealer)
in connection with transactions in eli-
gible OTC derivative instruments for
which an OTC derivatives dealer acts
as counterparty.

[63 FR 59404, Nov. 3, 1998]

§240.36al1-2 Exemption from SIPA for
OTC derivatives dealers.

PRELIMINARY NOTE: OTC derivatives deal-
ers are a special class of broker-dealers that
are exempt from certain broker-dealer re-
quirements, including membership in a self-
regulatory organization (§240.156b9-2), regular
broker-dealer margin rules (§240.36al-1), and
application of the Securities Investor Pro-
tection Act of 1970 (§240.36a1-2). OTC deriva-
tive dealers are subject to special require-
ments, including limitations on the scope of
their securities activities (§240.15a-1), speci-
fied internal risk management control sys-
tems (§240.15¢3-4), recordkeeping obligations
(§240.17a-3(a)(10)), and reporting responsibil-
ities (§240.17a-12). They are also subject to
alternative net capital treatment (§240.15¢c3—
1(a)(5)).

OTC derivatives dealers, as defined in
§240.3b-12, shall be exempt from the
provisions of the Securities Investor
Protection Act of 1970 (15 U.S.C. 78aaa
through 78111).

[63 FR 59404, Nov. 3, 1998]

Subpart B—Rules and Regulations
Under the Securities Investor
Protection Act of 1970 [Re-
served]
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